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Executive Summary

Subj ect: Constitutional War Powers: The Functional Rel evance
O The War Powers Debate

Thesis: The residence of Constitutional war powers has been
defined by the functional execution of war powers, which has
been al nost entirely that of the executive, not by the
interpretation of the original intent of the Framers of the
Constitution.

Background: The debate on where the Constitutional authority to
make war resides has revol ved around three distinct
interpretations of the Framers' original intent: the suprenacy
of the executive, the suprenmacy of the legislature, and the

coll ective judgnent of both in nmaking war.

Di scussion: The conclusion of World War Il marked the |ast tine
that Congress formalized a relationship of hostility through a
declaration of war. Since then, the introduction of United
States Arned Forces into hostilities has been done so entirely
on the prerogatives of the executive.

e Every post-World VWar Il President has entered United States
Armed Forces into hostilities, often absent of Congressional
participation and occasionally in direct contravention to
Congr essi onal desire.

e Each of these introductions of United States Arned Forces into
hostilities furthered the war powers debate, which evolved to
include the inplication of United States participation in nutua
security arrangenments, such as the United Nations and the North
Atl antic Treaty Organi zation, and the success and resultant

popul arity of the military action in question.

e In an effort to protect its participation in war making
deci si ons, Congress enacted legislation, first in the form of
anmendnents to appropriations bills and later with the War Powers
Act of 1973. This legislation, though, inpacted little the
functional supremacy of executive war powers.

Concl usion: Each time that United States Arned Forces were
introduced into hostilities followng Wrld War 11, whether it
was with Congress' tacit approval, in direct contravention to it
or exclusive of its full know edge, the Presidents al

mai nt ai ned their executive prerogative. As such, they defined

t hrough function that the decision to introduce United States
Armed Forces into hostilities rests solely with the President,
regardl ess of individual interpretations of the Franers'
original intent.



Introduction

The debate on where the Constitutional authority to nake
war resides is older than the Constitution itself. Oiginating
at the Federal Convention of 1787, it has endured into the 21st
Century. This debate has revol ved around three distinct
interpretations of the Framers' original intent: the suprenacy
of the executive, the suprenmacy of the legislature, and the
col l ective judgnment of both in making war. It nmatters not what
that original intent was, however, because the residence and
exerci se of war powers have not been defined by this debate.
Rat her, the residence and exerci se of war powers have been
defined by its functional execution, which has been al nost
entirely that of the executive. This has been particularly the
case since the conclusion of Wrld VWar 1, which was the | ast
time that Congress formalized a relationship of hostility
t hrough a declaration of war. Since then, as illustrated by the
actions of every subsequent President, the introduction of
United States Arned Forces into hostilities has been done so
entirely on the prerogatives of the executive.

This paper will analyze, through selected United States
i nvol venents in post-Wrld War Il mlitary action how the
authority of the executive has prevailed. Specifically, it wll
exam ne how each post-Wrld War |1 President has entered United

States Armed Forces into hostilities based solely on his



appreciation of the requirenent and foreign policy objectives,
of ten absent of Congressional participation and occasionally in

direct contravention to Congressional desire.



Origins of the War Powers Debate
Wthin the broader context of allocation of power, the
Framers of the Constitution addressed the issue of what woul d
becone known as war powers. Avail able historical precedent,
beyond t hat exenplified by the hereditary nonarchy of Engl and,
was | argely that provided by John Locke. 1In his work, The

Second Treatise of Governnent, Locke presented his three powers

of the commonweal th: the |egislative, the executive and the
federative.! O significance to the war powers debate is the
defined power of the federative. Per Locke, this power
cont ai ned that of "war and peace, |eagues and alliances, and al
transactions, with all persons and comrunities outside the
commonweal th."? Essentially, Locke was describing what, in
nodern parlance, is the conduct of foreign relations. Locke,
acknow edgi ng that the powers of the executive and federative
were clearly distinct, cautioned that they should not be
separated or "placed at the sanme tine, in the hands of distinct

persons..."3

Locke justified this with the reasoning that
separation of the executive and federative would be tantanount

to simultaneously placing the force of the public under

1 John Locke, The Second Treatise of Governnent, ed. Thonmas P. Peardon
(New York: The Liberal Arts Press, 1952), secs. 143-145

2 Locke, sec. 146.

3 Locke, sec. 148.



di fferent commands, which "would be apt sone tine or other to
cause disorder and ruin."*

The resulting | anguage of the Constitution established that
"[t] he President shall be Commander in Chief of the Arny and

Navy of the United States, and of the militia of the several

states, when called into the actual service of the United

States."® It granted in the Congress the power "to declare
war."® In this clause the term"declare" was originally penned
as "make." Its change was the result of objection by two

del egates from South Carolina, Charles Pinckney and Pierce
Butler. M. Pinckney believed the |egislature too slow for
vesting in which the power to nake war. M. Butler supported
vesting the power in the President, "who will have all the
requisite qualities, and will not make war but when the Nation

n7

wi |l support it. On anendnent i ntroduced by Janes Madi son

(Mirginia) and El bridge Gerry (Massachusetts), "make" was

stricken and "declare" inserted, "leaving to the Executive the

n8

power to repel sudden attacks. This distribution of power,

4 Locke, sec. 148.

5 U S Constitution, Art. II, sec. 2.

6 U S Constitution, Art. |, sec. 8.

" Max Farrand, ed., The Records of the Federal Convention of 1787, (New
Haven, CT: Yale University Press, 1911), 318.

8 Farrand, 318.



commander in chief versus war declaration, is, in whole part,

t he war powers debate.
The significance with which the Franers held the

responsibility of providing for the common defense was

articul ated by Al exander HamiIton (New York):
These powers ought to exist without limtation, because it
is inmpossible to foresee or define the extent and variety
of national exigencies, or the correspondent extent and
vari ety of the neans which may be necessary to satisfy

t hem °

As such, the authors of The Federalist took great effort in

communi cating the nuances of these powers in their canpaign for
ratification of the Constitution.

Neverthel ess, their witing al one does not provide a clear
vision of the Framers' original intent. For exanple, Hamlton
offered that the authorities as commander in chief "anount to
not hi ng nore than the suprene command and direction of the

mlitary and naval forces...," while the legislature retains the
authority to declare war as well as the authority to raise and
regul ate fleets and armes.® Fromthis it is logical to draw
that the decision to enter into hostilities rests with Congress,

whil e the prosecution of those hostilities resides with the

Pr esi dent .

® Al exander Hanilton, James Madi son and John Jay, The Federalist, Edited
by Benjam n Fletcher Wight, (Canbridge, MA: The Bel knap Press of Harvard
Uni versity, 1961), No. 23, 200.

0 Hamilton, et al., The Federalist, No. 69, 446.
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Seemingly contrary to this, though, Ham |lton offered the
necessity for a "vigorous" executive whose energy is "essentia
to the protection of the community against foreign attacks."!!
Furt her, he added that:

O all cares or concerns of the governnent, the direction

of war nost peculiarly demands those qualities which

di stingui sh the exercise of power by a single hand. The

direction of war inplies the direction of the comon

strength; and the power of directing and enpl oying the

common strength, forns a usual and essential part in the

definition of the executive authority.?
In the above, then, is "direction" to be interpreted as the
authority to decide to enter into hostilities? Wth this
interpretation the war powers of Congress would be |limted to
that of formalizing the hostile relationship with another nation
t hrough the declaration of war, seemingly after the Presidentia
decision to enter into hostilities. This, too, is |ogical
because this is essentially the mechani smestablished in the
Constitution for making treaties. O, does "direction" connote
the |l ocal operational control of the arned forces after they
have been provided to the executive for a specified use? These
varying interpretations all pivot on who, the President or

Congress, retains the decision-nmaking authority to enter into

hostilities.

1 Hamilton, et al., The Federalist, No. 70, 451

2 Hamilton, et al., The Federalist, No. 74, 473.

11



The Franmers' desire for substantive, effective checks and
bal ances of the separated powers of the three branches of
government is well established. Wth this as the basis of
reasoning, it is quite possible that in granting authority to
Congress to raise armes and nmaintain a navy, they, through the
Constitution, granted Congress the ability to influence the
federative power of the President. By regulating the size and
strength of the armed forces, Congress could regulate the scale
and scope of the President's foreign policy. Conversely, in
maki ng the President the Commander in Chief, the Constitution
was maintaining his authority to conduct foreign relations
within the capabilities provided in, anong others things, the
armed forces. Hamlton alludes to this while nmaking the
argunment for limting the funding to support a standing arny to
an appropriation termof no |longer than two years, which the
Constitution does stipulate in Article |, Section 8:

[ The legislature] is not at liberty to vest in the

executive departnent permanent funds for the support of an

arny, if they were even incautious enough to be willing to
repose in it so inproper a confidence. !
Wth this funding arrangenent, the Constitution ensures the
participation and cyclical validation by the people of the

President's ability to conduct foreign relations with or through

the arned forces, because this appropriation termaligns wth

B Hamilton, et al., The Federalist, No. 26, 216.

12



that of the election cycle in the House of Representatives, as
stipulated in Article I, Section 2.

As the debate over the distribution of war powers endured,
anot her idea surfaced that extended beyond the nodel of checks
and bal ances. This was the idea of collective judgnent, which
becane nost popular in the latter half of the 20th Century.
Sinply put, this idea centered on the notion that war powers
were not distributed between the executive and |egislative
branches, but rather among them Al though certainly not an
illogical idea, it is not supported by the record of the Federa
Convention, the final text of the Constitution or the feelings
of those who crafted it. As warned by Janmes Mdi son

The accunul ation of all powers, |egislative, executive, and

judiciary, in the sane hands, whether of one, a few, or

many... may justly be pronounced the very definition of

tyranny. 4
Madi son reinforced this by referencing the newly-fornmed state
constitution of New Hanpshire:

The | egislative, executive, and judiciary powers ought to

be kept as separate from and independent of, each other as

the nature of a free governnent will admit.?®
It woul d appear, then, that the concept of separated powers is

not consistent with that of collective or shared powers.

Nevert hel ess, this idea, as well as the others, would resurface

¥ Hamilton, et al., The Federalist, No. 47, 336

% Hamilton, et al., The Federalist, No. 47, 339.

13



in post-World war Il Anerica as the functional rel evance of the

war powers woul d be continually debated.

14



Post-World War 11 and the War Powers Act of 1973

After the invasion of South Korea by North Korea in June
1950, President Truman committed, w thout the consent or
approval of Congress, United States Arned Forces to assist in
repelling this attack. President Truman's justification was
founded on the United Nations Participation Act of 1945, which
codified the United States' role within the United Nations.
Specifically, President Truman acted under the authority of a 27
June 1950 United Nations Security Council resolution that
declared the North Korean attack on South Korea "a breach of the
peace" and recommended that its nmenbers "furnish such
assistance... as may be necessary to repel the arned attack and
to restore international peace and security in the area."?!®
Essentially, President Truman held that the United Nations
Participation Act already provided the | egal authority, pursuant
to a United Nations Security Council resolution, for himto act.

President Truman's actions fell under inmediate scrutiny
and opened a new chapter in the war powers debate: what effect
has United States nenbership in the United Nations and ot her

nmut ual security organi zations on Constitutional war powers?

Congressman Vito Marcantonio (American Labor Party-New Yor k)

1 United Nations, Resolution Concerning the Conplaint of Aggression
upon the Republic of Korea Adopted at the 474th Meeting of the Security
Council on 27 June 1950, <http://daccessdds. un. org/doc/ RESOLUTI ON
GEN NRO/ 064/ 96/ | M NRO06496. pdf ?QpenEl enent > (29 Decenber 2004).

15



argued that, "Wen we agreed to the United Nations Charter we

"17  Senat or Robert

never agreed to supplant our Constitution...
Taft (Republican-Chio) acknow edging the inplications of United
Nati ons menbership held, "I do not think it justifies the
President's present action without approval of congress."'® n
the other side of the argunent, noted historian Henry Conmmager
supported the President. Dr. Conmager's position, at that tine,
was, "When Congress passed the United Nations Participation Act
it made the obligations of the Charter of the United Nations

| aw, binding on the President."?

To understand the core of this facet of the debate, one
must review the requirenments of the United Nations Charter.
Chapter 7 of the Charter, "Action Wth Respect To Threats To The
Peace, Breaches OF The Peace, And Acts OF Aggression,” outlines
United Nations Security Council responsibilities regarding such
actions the peace. Specifically, Article 41 authorizes the
Security Council to "decide what neasures not involving the use
of arned force are to be enployed to give effect to its
decisions.” Article 42 authorizes the Security Council, upon

consi dering that measures undertaken under Article 41 have

proven i nadequate, to "take such action by air, sea, or |and

" Louis Fisher, Presidential War Power, (Lawence, KS: University
Press of Kansas, 1995), 88.

8 Fisher, 88.

% Fi sher, 89.
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forces as nay be necessary to nmaintain or restore internationa

peace and security." Wen authorized by Article 42, Article 43

stipul ates that:

Al'l Menmbers of the United Nations, in order to contribute
to the mai ntenance of international peace and security,
undertake to nmake available to the Security Council, on its
call and in accordance with a special agreenent or
agreenents, arned forces, assistance, and facilities,

i ncluding rights of passage, necessary for the purpose of
mai ntai ni ng i nternational peace and security. ?°

Not ed constitutional scholar Louis Fisher provides retrospective

anal ysis in Presidential War Power, and argues that President

Truman acted in contravention to the United Nati ons

Parti

cipation Act. M. Fisher contends that Section 6 of the

United Nations Participation Act requires the Congress to

approve any special agreenent referenced in Article 43.21 The

t ext

Thus,

only

of the Act supports M. Fisher's argunent:
The President is authorized to negotiate a speci al
agreenent or agreenents with the Security Council which
shal | be subject to the approval of the Congress by
appropriate Act or joint resolution...?

Presidents could commt arned forces to the United Nations

after Congressional authority.?

<http:

20 United Nations, Charter of the United Nations, 26 June 1945,
[/ www. un. or g/ aboutun/charter/> (30 Decenber 04) (enphasis added).

2l Fi sher, 80.

22 The United Nations Participation Act of 1945, 59 stat. 621.

2% Fj sher, 80-81.
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Presi dent Truman provi ded anot her opportunity to further
this debate in 1951 when he announced that he would send United
States mlitary forces to Europe in support of the North
Atlantic Treaty Organi zation (NATO. The North Atlantic Treaty,
ratified by the United States in 1949, entered the United States
into a nutual security pact wwth the other North Atlantic
nations. In particular, Article 5 of the Treaty states:

The Parties agree that an arned attack agai nst one or nore

of themin Europe or North America shall be considered an

attack against themall and consequently they agree that,
if such an armed attack occurs, each of them in exercise
of the right of individual or collective self-defense
recogni zed by Article 51 of the United Nations, w Il assist
the Party or Parties so attacked by taking forthwth,
individually and in concert wwth the other Parties, such
action as it deens necessary, including the use of arned
force, to restore and maintain the security of the North

Atlantic area.?

During the ratification process, Congressional debate becane
centered on this Article and the possibility that it provided
t he opportunity for usurpation of Constitutional process and

erosi on of Congressional war power.?

Congr ess consi der ed
| egi sl ation, introduced by Senator Arthur Watkins (Republican-
Ut ah), which would require explicit Congressional approval

before the President could commit arned forces to NATO 2® This

24 North Atlantic Treaty Organization, North Atlantic Treaty, 4 April
1949, <http://ww. nato.int/docu/basictxt/treaty.htm (31 Decenber 2004).

25 Jacob K. Javits, Senator, Who Makes War: The President Versus
Congress, (New York: WIIliam Morrow and Conpany, Inc., 1973), 242.

%6 Fj sher, 96.
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| egi sl ati on, however, was rejected and the treaty passed by an
overwhel mng 82 for to 13 against. President Trunman's
announcenent, then, in January 1951, conbined with his public
comment that he did not require Congressional approval before
deploying United States Armed Forces abroad sparked a public
debate between the President and nmenbers of Congress. In
response to a speech by Senator Tom Connal | y (Denocr at - Texas),
in which the Senator stated that the President would in the
future consult Congress on Arnmed Force conmtnents, President
Truman responded:
Under the President's constitutional powers as Commander in
Chi ef of the Arnmed Forces he has the authority to send
troops anywhere in the world... This governnent will
continue to live up to its obligations under the United
Nations, and its other treaty obligations, and we w ||
continue to send troops wherever it is necessary to uphold
t hese obligations.?
Senator Taft, again expressing his concern over the underm ning of
Congr essi onal war power, stated that it was "incunbent upon the
Congress to assert clearly its own Constitutional powers unless it
desires to lose them"?® Senator Taft further stated, "This

matter nust be debated and determ ned by Congress and by the

people of this country if we are to maintain any of our

2" Harry S. Truman, President of the United States, News Conference 250
at Indian Treaty Room Executive Ofice Building, Washington D.C., 11 January
1951, <http://ww.trumanlibrary. org/ publicpapers/index. php?pi d=206&st =&st 1=>
(30 Decenber 2004).

28 Fi sher, 99.
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constitutional freedons."?°

However, despite the efforts and
intentions of Senator Taft and others, this debate produced only a
non- bi ndi ng Senate resolution that, in addition to authorizing the
four divisions to Europe, required that Congressional approval be
obtained for further assignnent of United States Arned Forces to
NATO. I n what woul d becone a prophetic comment, Senator Connally
summari zed the results of this debate when he remarked that the
President's authority to send United States Arned Forces "to any
pl ace required by the security interests of the United States has
of ten been questioned, but never denied by authoritative
opi ni on. "3°

The debate here had quickly evolved into one over ever-
i ncreasing Presidential authority and |largely overshadowed that of
the inmpact of nmutual security arrangenents. This was a m ssed
opportunity as the inpact of nmenmbership in nutual security
arrangenents woul d often present itself in the latter half of the
20th Century, each tinme evoking many of the sane argunents
preval ent during President Truman's adm nistration. Nonetheless,
President Truman's actions and Congress' inability to counter them
| aid the foundation for executive definition of the war powers.

The war powers debate continued when, in 1955, China

initiated hostilities against Chiang Kai-shek and his forces on

2% Javits, 248.

30 Javits, 249.
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the islands around Fornosa. Wthin the context of post-Korean War
relations with China and the United States' enduring conmtnent to
Chi ang Kai - shek, President Ei senhower desired intervening action
and asked Congress to pass a resolution that would authorize the
use of United States Arned Forces to protect Fornbsa. On the
surface, it appears that President Ei senhower, by first appealing
to Congress, appreciated Constitutional war powers differently
than did President Truman. Later statenents nade by President
Ei senhower, though, reflect the two held very simlar views and
that the disparity was due nore to President Ei senhower's
astuteness as a politician. The President stated that when
appeal ing to Congress, he "did not inply that [he] |acked
constitutional authority to act," but rather desired Congressiona
resolution to illustrate "the unified and serious intentions" of
the United States.3 Congress granted President Eisenhower this
authority in the Fornpsa Resol ution, but tensions passed w thout
the United States entering into hostilities.

Wth this precedent, President Ei senhower asked Congress in
1957 for authorization to act agai nst Soviet influence and
anbition in the Mddle East. The prospect of United Nations
Security Council action was unlikely due to an assunmed veto by the
Sovi ets, who had been conveniently absent in June 1950 during the

Council's vote on action to counter the North Korean invasion. In

81 Javits, 254.
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hi s request President Ei senhower affirned the need for "joint

action of the President and the Congress. "3

Again, this
statenment should not be inferred as President Ei senhower's
capitul ati on of executive war powers, but rather his astuteness
and deep understanding of the sensitivities of the issue. Wen
responding to then House Majority Leader John MCormack (Denocrat -
Massachusetts) on whether the President, as Conmand in Chief,

al ready possessed the authority for actions in the Mddl e East,
Presi dent Ei senhower stated that in theory he did, but "greater
effect could be had froma consensus of Executive and Legislative

opi ni on. "33

Support of this resolution was not as forthcom ng as
had been the Fornbsa Resol ution. |ssues of contention included
the anbiguity of scale, scope and duration, and Congress's ability
to affect those issues. During the Senate debate, Senator \Wayne
Morse (Denocrat-Oregon) attenpting to protect Congressional war
powers offered an amendnment requiring Presidential notification to

Congress prior to the enploynent of United States Arnmed Forces.

The proposed anmendnent, which was not supported by President

32 Dwi ght D. Ei senhower, President of the United States, "Special
Message to the Congress on the Situation in the Mddle East," speech to
Joi nt Session of Congress, U 'S. Capitol, Washington D.C., 5 January
1957. < http://ww. ei senhower . ut exas. edu/ m dl east. ht n> (30 Decemnber
2004) .

3% Gary M Stern and Morton H Hal perin, ed, The U.S. Constitution and
the Power to Go to War: Historical and Current Perspectives, (Westport, CT:
Greenwood Press, 1994), 23.
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Ei senhower, eventually failed in the Senate. The text of the
proposed amendnent:

Prior to the enploynment of arned forces the President shal

give notice to Congress. |If, in the judgnent of the
President, an enmergency arises in which such notice to
Congress is not possible, he shall, upon the enpl oynent of

armed forces, forthwith inform Congress and subnit his
action for its approval or disapproval®*

woul d, though, resurface a decade and a half later at the very
hei ght of the war powers debate. Eventually passed, the Mddle
East Resolution affirmed the United States' position that it
regarded the integrity and i ndependence of the nations of the
M ddle East as vital to its national interests. Under this
authority, President Ei senhower commtted United States Arned
Forces to Lebanon in the summer of 1958.

Presi dent Kennedy, nore simlar to the actions of President
Truman than that of President Ei senhower, upon avow ng the
United States' determnation to protect itself against Soviet
buil d-up in Cuba, stated at a news conference in Septenber 1962,
"[ That] as President and Conmmander in Chief | have full

authority now to take such action...."3®

In a foll owon question
regarding this statenment, President Kennedy was asked if he saw

any value in a Congressional resolution granting himthis

%4 Fj sher, 1009.

%% John F. Kennedy, President of the United States, News Conference 43
at State Departnent Auditorium Washington, D.C, Septenber 13, 1962,
<http://ww. jfklibrary.org/jfk_press_ conference_ 620913. htm > (31 Decenber
2004).
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authority. President Kennedy responded, "No, | think the
nmenbers of Congress, speaking as they do, with a particul ar
responsibility, I think it would be useful if they desired to do

so, for themto express their view "3

Despite President
Kennedy's statenents, a joint resolution was passed t hat
declared the United States' determ nation to prevent the
conmuni st regime in Cuba from endangering the security of the
United States or extending its activities in the Wstern

Hem sphere. The resol ution stopped short, though, of

aut hori zing presidential action. Nonetheless, President Kennedy
i nposed a naval bl ockade on Cuba. This crisis eventually found
a diplomatic solution, but any perception of collaborative
effort resulting from President Ei senhower's approach to
executive-legislative war powers was effectively reversed.

On 2 and 4 August 1964, while on routine patrols in the
South China Sea, two United States Navy ships were reportedly
attacked by North Vietnam From what becanme known as the Qulf
of Tonkin Incident, the United States eventually entered into
the nost feverish period of the war powers debate. In what was
termed Operation Plan 34-A, the United States provided
assistance to the South Vietnanese in their conduct of naval

speci al operations in the Gulf of Tonkin in response to North

Vi et nanese aggression. The facts of the Gulf of Tonkin

3¢ Kennedy.
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| nci dent, to include whether either or both of the attacks
occurred, and the depths of United States participation in
Qperation Plan 34-A renmains a source of contention over 40 years
later.3 At the time of the incident, however, it was generally
accepted that a United States destroyer, the USS Maddox, was
attacked by North Vietnanese patrol boats on 2 August 1964.

This attack was followed tw days |ater with another attack on
two destroyers, the Maddox and the USS C. Turner Joy. In
response to this incident, President Johnson asked Congress to
pass a resolution "affirmng the national determ nation that al
such attacks will be net, and that the United States w |
continue in its basic policy of assisting the free nations of
the area to defend their freedom"*® Wth little debate and
fuel ed by enmotion, Congress overwhel m ngly passed the Gulf of
Tonki n Resol ution on 7 August 1964. The House vote was

unani nous; opposition in the Senate was limted to two

di ssenters.® The Resolution, referencing United States'

obl i gations under the Charter of the United Nations and the

37 For a recent analysis of the Gulf of Tonkin Incident, see: John
Prados, Essay: 40th Anniversary of the @ulf of Tonkin Incident, The Nationa
Security Archive, 2004, 4 August 2004, <http://ww2.gwi. edu/
~nsar chi v/ NSAEBB/ NSAEBB132/ essay. ht n» (31 Decenber 2004).

% Lyndon B. Johnson, President of the United States, Message to
Congress, Washington, D.C., 5 August 1964, <http://ww.yal e. edu/| ameb/ aval on
/tonkin-g.htm> (1 January 2005).

% Brian R Dirck, Waging War on Trial: A Handbook with Cases, Laws,
and Docunents (Santa Barbara, CA: ABC-CLIO Inc., 2003), 70.
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Sout heast Asia Collective Defense Treaty, authorized the
President "to take all necessary neasures to repel any arned
attack against the forces of the United States and to prevent
further aggression. "4
Unl i ke the Fornosa, M ddle East and Cuba Resol utions, each
granting sonmewhat simlar authority to previous Presidents,
hostilities were not avoided in Southeast Asia. The broad
| anguage of @ulf of Tonkin Resolution allowed the President w de
authority, with which he used to greatly expand United States
i nvol venent in Vietnam Senator Javits (Republican-New York),
who voted for the resolution, later reflected that he believed
t he | anguage of the resolution was broader than Congress's
original intent:
In voting unlimted Presidential power nost nmenbers of
Congress thought they were providing for retaliation for an
attack on our forces; and preventing a |large-scale war in
Asia, rather than authorizing its inception.*
Al t hough President Johnson had petitioned and received
Congr essi onal approval, and Congress continued its de-facto
support through appropriation, the war powers debate resurfaced

as the popularity of United States involvenent in Southeast Asia

decl i ned.

40 U S. Congress. Joint, Qulf of Tonkin Resolution, 88th Cong., 2nd
sess., 1964, H J. Res. 1145.

41 Javits, 259.
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In April 1970, President N xon comritted United States
Armed Forces to Canbodia to destroy North Vietnanese forces
operating fromsanctuaries within its borders. President N xon
di d not seek Congressional approval for this action because, in
his view, he was only exercising his powers as Commander in
Chief to counter eneny action that endangered the |lives of
Americans in Vietnam not expanding the war. %

The political repercussions of President Ni xon's actions
were i nmedi ate, and Congressional debate began to reverse the
seemingly limtless Presidential authority assuned by the
Commander in Chief. Senators John Cooper (Republican-Kentucky)
and Frank Church (Denocrat-1daho) introduced an anendnent to
[imt the President's actions in Canbodi a.

Thi s anendnent was eventually attached to a suppl enent al
appropriations bill and barred funding for United States ground
troops or advisors in Canbodia. At the timng of this
| egislation, the United States had no plans for further action
in Canbodi a, and President Ni xon accepted the anendnent.*® This
anmendnent set precedent as further restrictions were added to
subsequent appropriations bills. Mre significant to the war

powers debate, though, was the repeal of the Gulf of Tonkin

42 John Lehman, Secretary of the Navy, Mking War: The 200- Year-Q d
Battl e Between the President and Congress over How Anerica Goes to War, (New
York: Charles Scribner's Sons, 1992), 85-86.

43 Lehman, 88.
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Resolution. Wth full consent of President N xon, Senator Bob
Dol e (Republ i can-Kansas) introduced the successful repeal

| egislation. President N xon supported the appeal because of
his belief that the authority of Presidential war powers resided
not in the resolution, but rather in the President's authority
as Conmander in Chief.*

The opposition to limtless executive authority born of
this marks the origins of the War Powers Act. As articul ated by
Senat or Javits, who collectively with other Senators introduced
the legislation in the Senate in 1972 and 1973, "the bill [was]
designed to nake sure the denocratic process protects us from
one-man deci si on-making." Follow ng significant debate Congress
passed the joint resolution, and, vehenently opposed to the
bill, President Ni xon vetoed it. Congress overrode this veto,
and on 7 Novenber 1973, enacted The War Powers Act.

As stated in the Act, its purpose is to "insure the
coll ective judgnent of both the Congress and the President wll
apply to the introduction of United States Forces into

hostilities..."%

To acconplish this, Congress inposed through
the legislation restrictions on when the President, as Commander
in Chief, may introduce United States Armed Forces into

hostilities. These included "a declaration of war, specific

4 Lehman, 89.

4 The War Powers Act of 1973, 50 U.S. Code § 1541 (2002).
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statutory authorization, or a national energency created by an
attack upon the United States, its territories or possessions,

or its arnmed force."*"

O these occasions only the third
aut hori zed the President to act wi thout prior Congressional
approval, and then only in response to an attack. Wth |anguage
rem ni scent of that introduced by Senator Morse several years
earlier, the Act further required that the President consult
wi th Congress "in every possible instance before introducing
United States Arnmed Forces into hostilities" and set a 60-day
time limt during which Congress nust approve or di sapprove the
President's continuance of this introduction.?

The War Powers Act was to reset the issue of war powers
back to "the intent of the framers of the Constitution" and
reverse the post World-War |1 erosion of the Congressional

prerogative in maki ng war.

Sonme nenbers of Congress had
deduced the Nation's unpopul ar, protracted invol venment in
Vietnamas the result of the President's exclusion of Congress
fromwar maki ng decisions. As such, the War Powers Act was
politicized as a tool to avoid the Nation in any simlar

i nvol venents in the future. However, Senator Javits faulted not

the President, but Congress for its participatory absence:

4 The War Powers Act of 1973.

4" The War Powers Act of 1973.

48 The War Powers Act of 1973.
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...the power of decision that President N xon exercised in
Canbodi a and through the very end of the Vietnam War had
not been stolen. It had been surrendered. Congressional
acqui escence was the result of a surge in American power
t hat had charged the Presidency with an aura of
i nternational splendor.*
Senator Barry Gol dwat er (Republican-Arizona) also faulted
Congr ess:
Far from being the innocent dupes of a conspiring
executive, Congress has been wholly involved in the policy
deci sions concerning Vietnamduring the entire span of the
Ameri can conmitment there. %°
Many supporters of executive war powers point to Congress's
continued fiscal support of mlitary operations in Vietnam as
| egi ti mate Congressional concurrence for the President's
actions. This idea found |Iegal support in Massachusetts v.
Laird, Orlando v. Laird and Berk v. Laird. Wthin the context
of these |l egal opinions and the above comments by Senators
Javits and CGoldwater, this seens quite logical. Such so that it
woul d continually resurface in political debates where one would
try to define the other's support for or against a mlitary
action based on an appropriations vote. This is flawed | ogic,
t hough, and strikes at the heart of the politicization of this
debate. Disregarding, even, the potential econom c inpact on an

i ndi vi dual Congressional district, the continued Congressi ona

resourcing of a United States serviceperson that has been

49 Javits, 261.

50 Lehman, 81.
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entered into hostilities does not equal authorization for the
conti nuance of those hostilities. This belief is supported in
the 1973 case of Mitchell v. Laird. Authored in his opinion of
t he case, Judge Charles Wzanski, Jr. offered:
A Congressman whol |y opposed to the war's comrencenent and
continuation mght vote for the mlitary appropriations and
for the draft neasures because he was unwi |l ling to abandon
wi t hout support nen already fighting... W should not
construe votes cast in pity and piety as though they were
votes freely given to express consent.>?
Al t hough certainly the nost significant |egislation, fore or
hence, addressing war powers, the War Powers Act did little nore
t han provide nmerely anot her point of departure, this one being
much nore politicized, for this enduring debate. Brought about
by the actions of the five previous Presidents and their

adm nistrations, its pursuit of legitimzation would come from

that of the next five Presidents.

8 Mtchell v. Laird, 488 F.2d 611 (1973).
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Forward From the War Powers Act

In May 1975, the United States nmerchant ship SS Mayaguez
was sei zed by Canbodi an forces, and the Anerican crew was taken
hostage. President Ford, w thout consultation wth Congress,
directed a raid on the suspected hostage-site to rescue the crew
and air-strikes agai nst Canbodia. The crew was eventually
rel eased, but not before execution of the President's direction.
The objective of the raid, Koh Tang Island, was found not to
contain the hostages and cost the lives of 18 United States
Marines, and the air-strikes were conducted as the crew was
being rel eased. President Ford did notify Congress, in
accordance with the War Powers Act, of his actions. This
notification, though, came at the conclusion of the operation.
Congressi onal di scontentnment was i medi ate and the circunstances
were set for the next round of the war powers debate. The safe
return of the crew, however, anmbiguity in the timng of the
operation and the actual causes and effects of it facilitated
overwhel m ng public support for the operation. Prevailing to
this sentinent, the nmenbers of Congress quickly stifled their
di spl easure and joined in the cel ebration.® The precedent set,
the war powers debate would now ebb and flow with the popularity

of the mlitary action, not its Constitutional basis.

52 Lehman, 99.
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In April 1980, President Carter directed mlitary action to
rescue American hostages in lran. This operation, DESERT ONE
was subsequently aborted m dway through the operation follow ng
an aircraft crash, which cost the |lives of eight servicenen.
President Carter did not consult with or notify Congress prior
to this operation. Days before the operation, the President's
| egal counsel, Lloyd Cutler, was asked to advise on whether the
operation was subject to the War Powers Act. He concl uded that
"because this was a rescue nmission it did not require prior
consultation with Congress. The m ssion would [be] conprom sed
if the element of surprise was |ost."®

As with Mayaguez five years earlier, this created i mredi ate
consternation within Congress. Unlike Mayaguez, though, its
failure ensured the war powers debate was not nuted. In
response to his absent consultation, President Carter affirmed
that his intention was to notify Congress follow ng the
operation's commencenent at a tine that woul d not conpromse its
security.® Through this President Carter maintained that he had

acted within his authority as Commander in Chief and had in fact

notified Congress in accordance with the War Powers Act.

3 Lloyd N. Cutler, "A Conversation with Lloyd N. Cutler." Interview by
the District of Colunmbia Bar in Bar Report, Cctober/Novenber 1997
<http://ww. dcbar.org/for_ | awers/resources/legends in_the |law cutler.cfnpr
(2 January 2005).

5% Lehman, 100-101.
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President Carter's view echoed that of his predecessors:

t he Executive is the decision-naker with regards to mlitary
action. The War Powers Act, then, in functionis little nore
than a requirenent for formal notification, which the President
woul d do anyway. Further, the 60-day period has cone to be
interpreted to give the President open authority to conduct
mlitary operations of |limted scope and duration, exclusive of
Congr essi onal prerogatives. This was illustrated with the
United States' 1983 mlitary action in Genada. Follow ng a
coup in that country, President Reagan directed Operation URGENT
FURY to rescue Anerican citizens and restore order.
Congressional notification was nade after the President had

i ssued the execute order, and it stated justification lay with
the President's authority as Commander in Chief.

As had becone customary, Congressional |eaders di sapproved
of the President's failed consultation. The operation was
successful and public support for the operation was strong.
Coming only two days after the bonmbing death of 241 Marines in
Beirut, the Nation wel coned sonme good news. As wth Mayaguez,
Congr essi onal di scontent was hushed. Congress did though,
pursuant to the War Powers Act, introduce |egislation to end the
operation within 60 days. Although a resolution passed in the
House of Representatives, the Senate suspended its |egislation

after President Reagan indicated his intent to withdraw from
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Grenada within the 60-day time period.> In this case
Presidential prerogative not only prevailed, but interdicted the
Congressi onal process, as well.

Fol I owi ng the August 1990 Iraq invasion of Kuwait,
Presi dent Bush directed deploynents to the region in defense of
Saudi Arabia, and in accordance with the War Powers Act,
notified Congress. |In the notification, President Bush cited
his authority as Commander in Chief and "constitutional

authority to conduct our foreign relations...," and used very
preci se | anguage, in clear deference to the War Powers Act, in
describing the mssion as "defensive" and affirmng his

di sbelief that "involvement in hostilities [was] inminent.">®
The Constitutional debate over war powers inevitably surfaced
two nonths |ater when, during an 8 Novenber news conference,
Presi dent Bush announced that he had "directed the Secretary of
Defense to increase the size of U S. forces commtted to DESERT
SHI ELD to ensure that the coalition [had] an adequate offensive

n 57

mlitary option... The debate was furthered three weeks |ater

when, on the appeal of the President, the United Nations

5 Fisher, 142.

5 George H. W Bush, President of the United States, "Letter to
Congressi onal Leaders on the Deploynment of United States Arned Forces to
Saudi Arabia and the Mddle East," 9 August 1990, <http://bushlibrary.

t amu. edu/ r esear ch/ paper s/ 1990/ 90080901. ht ml > (2 January 2005).

57 George H. W Bush, President of the United States, News Conference 65

at White House Briefing Room Washington, D.C., Novenmber 8, 1990, <http://
bushl i brary. tamu. edu/ r esear ch/ paper s/ 1990/ 90110803. ht Ml > (2 January 2005).
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Security Council adopted Resolution 678 which authorized "al
necessary means... to restore international peace and security
inthe area" if lraqg failed to withdraw by 15 January 1991. °®
Wthin the nonth of Novenber 1990, the President had changed the
m ssion with the introduction of the offensive option and
obt ai ned aut horization to do so fromthe United Nations, while
Congress, as a whole, sat on the sidelines. A relatively smal
percentage of its nenbers did pursue an injunction of the
President's offensive actions in Dellums v. Bush. The Court

deni ed the injunction, however, on the basis that Congress, as
an entity, had yet to exhaust all neasures inherent inits
Constitutional authority, and that the President had yet to
commit to an offensive course of action to enjoin.> In Dellums
v. Bush, the Court upheld the opinion of "ripeness" as expressed
in Goldwater v. Carter.

This certainly put Congress in an interesting position.
Until the President commts to a hostile course of action, not
defined in Dellums v. Bush, but logically construed as the
initiation of hostilities, Congress has no opportunity for

recourse through the courts. Essentially, only after the

%8 United Nations, United Nations Security Council Resolution 678
(1990), <http://daccessdds. un. org/ doc/ RESOLUTI ON GEN NRO/ 575/ 28/ | Md
NRO57528. pdf ?0penEl enent > (2 January 2005).

% pel|uns v. Bush, 752 F. Supp. 1141 (1990).

6 Gol dwater v. Carter, 444 U.S. 996 (1979).
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commencenent of hostilities, could Congress pursue an
injunction. Nevertheless, this entire Iine of reasoning should
be consi dered noot because Congress, as an entity, already
possesses the inherent Constitutional power to enjoin in these
i nstances.

Congress did have a final opportunity, however, if it
desired, to disrupt President Bush's actions in the Persian
@Qulf. 1In early January 1991, the President requested a
Congressional resolution "stating that Congress supports the use
of all necessary neans to inplenent [United Nations] Security
Council Resolution 678."% Faced with strong public support for
the President's actions and not wishing to surrender the
initiative to Saddam Hussei n through Anmerican di ssenti on,
Congress passed a resolution granting the President authority to
use mlitary force in support of the United Nations Security
Council Resolution.® During Desert Shield and Desert Storm the
Presi dent once again, through shrewd political maneuvering,
introduced United States Arned Forces into hostilities wholly on
his own privilege and conpletely absent of the true inter-branch

consul tati on Congress sought in the War Powers Act.

61 George H. W Bush, President of the United States, "Letter to
Congressi onal Leaders on the Persian @ulf Crisis,"” 8 January 1991,
<http://bushlibrary.tanmu. edu/ research/ papers/1991/91010801. html > (2 January
2005) .

62 U.S. Congress. Joint, Authorization for Use of Mlitary Force
Agai nst Iraqg Resolution, 102nd Cong., 1st sess., 1991. HJ. Res. 77.
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On 26 March 1999, President Cinton notified Congress that
he had directed on 24 March 1999, air-strikes against the
Federal Republic of Yugoslavia in response to its continued
vi ol ence agai nst the Al bani an popul ation in Kosovo. ®
Interestingly, the Senate, on 23 March 1999, had passed a
concurrent resolution authorizing the President to conduct
mlitary air operations and air strikes in Yugoslavia.®
Al t hough passed with the House of Representative's concurrence,
the bill was not binding |egislation. The follow ng nonth,
Congress pursued binding |legislation, but failed to cone to
collective agreenent. 1In order to cease the President's
actions, selected nmenbers of the House, |ed by Congressman Tom
Campbel | (Republican-California), filed suit requiring the
President to obtain Congressional authorization for the
continuation of hostilities in Yugoslavia. |n Campbell v.
Clinton, the United States Court of Appeals for the District of
Col unmbi a upheld a | ower court ruling against the plaintiffs on

the basis they | acked the |egal standing to pursue the case. ®

6 WlliamJ. dinton, President of the United States, "Presidential
Letter to Congress on Kosovo," 26 March 1999, <http://ww.
clintonpresidential center.org/l egacy/ 032699-presi dential -l etter-to-congress-
on- kosovo. htnk (2 January 2005).

64 U S. Congress. Senate, A concurrent resolution authorizing the
President of the United States to conduct nilitary air operations and mssile
stri kes against the Federal Republic of Yugoslavia (Serbia and Mntenegro),
106th Cong., 1st sess., 1999. S.Con. Res. 21.

65 Canpbel | v. Cinton, 203 F.3d 19(D.C. Gir.2000).
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Again, the President's prerogatives reined in the war powers
debat e.

As evidenced by its executive non-adherence, the War Powers
Act did little to recover to Congress the war powers it
collectively felt it had |ost during the 1950s, 60s and early
70s. Congress had proven itself slow to act, overly susceptible
to public opinion and incapable of reaching the collective
agreenent required to validate its own war powers. This |ast
poi nt was clearly denonstrated when, in 1994, President Cinton
pl edged support for legislation that would amend the War Powers
Act to include a nmandated consultative nechani sm and Congress

was unable to produce a bill . ®®

Congress was equally
unsuccessful in obtaining help fromthe courts, which
consistently exercised judicial restraint and declined to

provide ruling on executive-legislative political disputes.

 WIlliamJ. dinton, President of the United States. "dinton
Admi ni stration Policy on Reforming Miultil ateral Peace Operations,”
Presidential Decision Directive, 3 May 1994, < http://clinton4. nara.gov
[/ WH EOP/ NSC/ ht m / docunent s/ NSCDocl. ht Ml > (2 January 2005).
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War Powers in the Global War on Terror
At about 0945R on the norning of 11 Septenber 2001, in a
t el ephone conversation with the Vice President of the United
States concerning the events of that norning, President Bush

made a statenment that would prove to underscore his

interpretation of Constitutional war powers: "Sounds |ike we
have a m nor war going on here, | heard about the Pentagon.
We're at war... somebody's going to pay."® The first airplane

had crashed into the Wrld Trade Center only about one hour
prior, yet the President had al ready decided to pursue
hostilities against the attackers. Certainly, the President's
official position within the context of this debate should not
be construed fromthe above quote, but it is illustrative,
nonet hel ess, of where President Bush stands on this issue.
Furthernore, his actions over the followi ng 18 nonths were
consistent with that of his ten imedi ate post-Wrld War |
predecessors, each of which held suprene the executive
prerogative in making war. |In sonewhat of a departure fromthen

recent historical precedent, Congress, absent a fornal

57 Nati onal Commi ssion on Terrorist Attacks upon the United States, The
9/ 11 Conmi ssion Report: Final Report of the National Commission on Terrorist

Attacks upon the United States, (New York: WW Norton and Conpany, 2004),
39.
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Presi dential request?®®

, passed |l egislation that authorized the
Presi dent:
to use all necessary and appropriate force against those
nati ons, organi zations, or persons he determines pl anned,
aut hori zed, commtted, or aided the terrorist attacks that
occurred on Septenber 11, 2001, or harbored such
organi zati ons or persons in order to prevent any future
acts of international terrorismagainst the United States
by such nations, organizations or persons. %
I n sweepi ng | anguage, Congress had authorized the President
broad authority, which could be interpreted to include
preventative preenption, to respond to the terrorist attacks.
Presi dent Bush, upon signing the bill into I aw, although
acknow edgi ng nmeani ngful consultation wth nmenbers of Congress,
took the opportunity to affirmhis position on executive war
powers: "In signing this resolution, | nmaintain the |ongstanding
position of the executive branch regarding the President's

constitutional authority to use force...""

Si x days | ater
Presi dent Bush notified Congress that he had: "In response to

these attacks... ordered the depl oynent of various conbat -

% President Bush, on 12 Septenber 2001, had requested in a letter to
Congress energency appropriations to address the terrorist attacks, but the
letter did not address specific plans for the United States Arned Forces.
For full text of the letter see: Bush, George W, President of the United
States, Letter fromthe President to the Speaker of the House of
Representati ves, 12 Septenber 2001, <http://ww. whitehouse. gov/
news/ r el eases/ 2001/ 09/ 20010913-6. ht Ml > (3 January 2005).

6 U.S. Congress. Joint, Authorization for Use of Mlitary Force, 107th
Cong., 1st sess., 2001, S.J. Res. 23 (enphasis added).

° Bush, George W, President of the United States, Statenent by the
President upon signing into law S.J. Res. 23, 18 Septenber 2001,
<htt p://ww. whi t ehouse. gov/ news/ r el eases/ 2001/ 09/ 20010918-10. ht Ml > (3 January
2005).
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equi pped and conbat support forces to a nunber of foreign
nations..."™ This letter, too, referenced interaction with
Congress. Unlike the previous reference to Presidenti al
consul tation with Congress, however, this reference was to that
of conmuni cation with nmenbers of Congress. This reference of
communi cation vice consultation was again contained in the
President's notification to Congress of the conmencenent of
conbat operations in Afghanistan.’? Ganted that this my be
sinply an exercise in semantics, the question of executive
versus legislative war powers did, in fact, surface in President
Bush's Adm nistration during this tinme. |In response to a query
fromthe White House Counsel's office on the scope of the
President's authority to take mlitary action in response to the
terrorist attacks, Deputy Assistant Attorney General John Yoo
provi ded in the conclusion of his menorandum opi ni on:

In both the War Powers Resol ution and the Joint Resol ution,

Congress has recogni zed the President's authority to use

force in circunstances such as those created by the

Sept enber 11 incidents. Neither statute, however, can

place any limts on the President's determnations as to

any terrorist threat, the anount of mlitary force to be
used in response, or the nethod, timng, and nature of the

™ Bush, George W, President of the United States, Letter to Congress
on Anerican Canpai gn Agai nst Terrorism 24 Septenber 2001, <http://
www. whi t ehouse. gov/ news/ r el eases/ 2001/ 09/ 20010924-17. ht Ml > (3 January 2005).

2 Bush, George W, President of the United States, Presidential Letter
to the Speaker of the House and President Pro Tenpore of the Senate, 9
Cct ober 2001, <http://ww. whitehouse. gov/ news/rel eases/ 2001/ 10/ 20011009-
6. htm > (3 January 2005).
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response. These decisions, under our Constitution, are for
the President alone to make. "

The spirit of this opinion would surface a year later in the
President's National Security Strategy, in which he introduced
the doctrine of preenption.’® The United States' next
significant mlitary action, its involvenent in Iraq, provided
an opportunity to exercise this strategy and further define
Presi dent Bush's position on executive war powers.
Wth the passage of House Joint Resolution 114, Congress
aut hori zed the President:
To use the Arned Forces of the United States as he
determ nes to be necessary and appropriate in order to (1)
defend the national security of the United States agai nst
the continuing threat posed by lraq; and (2) enforce al
rel evant United Nations Security Council resolutions
regarding Iraq.
Agai n, despite the broad authorization provided in the
resol ution, President Bush reiterated his position on executive
war powers during the 16 October 2002 signing of the bill into

| aw:

While | appreciate receiving that support, ny request for
it did not, and ny signing this resolution does not,

" Yoo, John C., Deputy Assistant Attorney General, "The President's
Constitutional Authority to Conduct Mlitary Operations Against Terrorists
and Nations Supporting Them" Menorandum Opi nion for the Deputy Counsel to
the President, 25 Septenber 2001, <http://ww. usdoj.gov/ol c/warpowers925. ht m>
(2 January 2005).

" U S. President, The National Security Strategy of the United States
of Anerica, 17 Septenber 2002.

® U S. Congress. Joint, Authorization for Use of Mlitary Force
Agai nst Iraqg Resolution of 2002, 107th Cong., 2nd sess., 2002, HJ. Res. 114.
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constitute any change in the | ong-standing positions of the
executive branch on either the President's constitutional
authority to use force to deter, prevent, or respond to
aggression or other threats to U.S. interests or on the
constitutionality of the War Powers resol ution. ’®
Ref erences to consultations with Congress were made in this
statement, as well as in the President's eventual letter
notifyi ng Congress of the comencenent of conbat operations in
Iraq, wherein President Bush stated he | ooked forward to
continued consultation and cooperation with Congress.’” This
does not provide evidence, though, that the decision to enter
into hostilities was a collective one, despite the alluded to
Congressional participation. Rather, likened to that of
Presi dent Ei senhower al nost five decades earlier, it provides
evidence of the political astuteness of the President and his
under standing of the issue of war powers. Yet, again, United

States Arned Forces had been entered into hostilities on the

executive prerogative of the President.

’® Bush, George W, President of the United States. Statenent by the
Presi dent upon signing into law H J. Res. 114, 16 COctober 2002,
<htt p://ww. whi t ehouse. gov/ news/ r el eases/ 2002/ 10/ 20021016-11. ht Ml > (3 January
2005).

T Bush, George W, President of the United States. Presidential Letter
to the Speaker of the House and President Pro Tenpore of the Senate, 21 March
2003, <http://ww. whitehouse. gov/ news/rel eases/ 2003/ 03/20030321-5. htm > (3
January 2005).
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Conclusion

The el even post-World War |1 Presidents have each entered
United States Arnmed Forces into hostilities, all wthout a
Congressi onal declaration of war. In doing so they have
sustai ned the debate over where resides the Constitutional
authority to make war. This debate was initially based on
varying interpretations of the Framers' original intent, and
these interpretations were that of the supremacy of the
executive, the suprenmacy of the legislature or the collective
j udgnent of both in making war. However, the debate evolved to
include the inplication of United States participation in nutual
security arrangenents, such as the United Nations and the North
Atl antic Treaty Organi zation, and the success and resultant
popul arity of the mlitary action in question. It also involved
t he i mpact of Congressional |legislation, first in the form of
anmendnents to appropriations bills and later with the War Powers
Act of 1973. I n each instance though, the debate was not
ultimately defined by the interpretations of the Framers'
original intent or by the inplications |listed above. Rather, it
was defined by the President's functional execution of war
powers. Each tine that United States Arned Forces were
introduced into hostilities, whether it was with Congress' tacit
approval, in direct contravention to it or exclusive of its ful

know edge, the Presidents all maintained their executive
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prerogative. As such, they defined through function that the
decision to introduce United States Arned Forces into
hostilities rests solely with the President, regardl ess of

i ndividual interpretations of the Franers' original intent.
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